
DOCKET FILECOPY~1

Before the
FEDERAL COMMUNICATIONS COMMISSION

Washington, D.C. 20554

In the Matter of

Procedures for Reviewing Requests for Relief
From State and Local Regulations Pursuant to
Section 332(c)(3)(7)(B)(v) of the
Communications Act of 1934

Guidelines for Evaluating the Environmental
Effects ofRadiofrequency Radiation

Petition for Rulemaking of the Cellular
Telecommunications Industry Association
Concerning Amendment of the Commission's
Rules to Preempt State and Local Regulation
of Commercial Mobile Radio Service
Transmitting Facilities
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)

WTDocketNo.97-197

ET Docket No. 93-62

RM-8577

COMMENTS OF AT&T WIRELESS SERVICES INC.

AT&T Wireless Services Inc. ("AT&T"), by its attorneys, hereby submits its comments

in response to the Notice of Proposed Rulemaking issued in the above-captioned proceeding. II

AT&T agrees that clear procedures must be developed to allow parties adversely affected by

state and local regulations based on the environmental effects of radiofrequelllcy ("RF")

emissions to petition for relief and to permit the Commission to resolve such requests

expeditiously. The Commission also must ensure that the compliance demonstrations state and

local authorities request are not so onerous as to eviscerate the relief from state and local RF

regulation that Congress granted to providers of commercial mobile radio services ("CMRS") in

the Telecommunications Act of 1996. In particular, ifthe facility in question is "categorically

II Procedures for Reviewing Requests for Relief From State and Local Regulations
Pursuant Section 332(c)(3)(7)(B)(v) of the Communications Act of 1934; Guidelines for
Evaluating the Environmental Effects ofRadiofrequency Radiation; Petition for Rulemaking of
the Cellular Telecommunications Industry Association Concerning Amendment of the
Commission's Rules to Preempt State and Local Regulation of Commercial Mobile Radio
Service Transmitting Facilities, WT Docket No. 97-197, ET Docket No. 93-62, RM-8577,
Second Memorandum Opinion and Order and Notice ofProposed Rulemaking, FCC 97-303 (reI.
Aug. 25, 1997) ("Second Order" or "Notice").



excluded," states and localities should not be permitted to demand anything more than a written

certification that the facility is categorically excluded and is in compliance or will comply with

federal rules.

I. Wireless Providers Should Only Be Required to Submit Written Certification to
State and Local Authorities to Demonstrate that Categorically Excluded Facilities
Comply with the Commission's RF Emissions Guidelines

Because Congress preempted state and local actions regarding the siting of wireless

facilities that are based directly or indirectly on the environmental effects of RF emissions to the

extent those facilities comply with the Commission's RF guidelines, the Commission has

concluded that state and local governments should be able to inquire as to whether a specific

facility complies with the Commission's guidelines.21 The Commission proposes two alternative

methods by which wireless providers could demonstrate compliance with the Commission's RF

guidelines to states and localities who request it. Under both proposals, for non-categorically

excluded facilities, state and local authorities would be entitled only to copies of "any and all

documents related to RF emissions submitted to the Commission as part of the licensing

process.,,31 With regard to categorically excluded facilities, however, the Commission proposes

that wireless carriers be required either to (1) submit a certification in writing that the proposed

facility will comply with the guidelines or (2) make "a more detailed showing." AT&T strongly

supports the first alternative.

While the Commission has not specified what this more detailed demonstration would

entail, pending adoption of final rules it has provided "a non-binding policy statement" as to the

type of information request that it might find consistent with section 332(c)(7)(B)(iv). These

interim guidelines suggest that states and localities may ask providers to submit a uniform

demonstration of compliance that includes: (1) a statement that the proposed or existing facility

21 Notice at ~ 142.

31 Id. at ~~ 143, 144.
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does or will comply with the Commission's RF guidelines for both general

population/uncontrolled exposures and occupational/controlled exposures; (2) a statement or

explanation as to how the provider has determined that the facility will comply, including an

assessment ofactual values for predicted exposure; (3) an explanation ofwhat, if any, restrictions

on access to certain areas will be maintained to ensure compliance with the public or

occupational limits; and (4) a statement as to whether other significant transmitting sources are

located at or near the transmitting site, and, if required by the rules, whether their RF emissions

wen:: considered in determining compliance.

Although the Commission claims that it wants to impose a "minimal burden" on service

providers,41 requiring wireless carriers to make a showing of this sort would entirely eviscerate

the Commission's decision to establish the categorically excluded category in the first place. In

the Second Memorandum Opinion and Order, the Commission found that "based on calculations,

measurement data, and other information," certain transmitting facilities "offer little potential for

causing exposure in excess of the applicable guidelines."51 The Commission accordingly decided

to "categorically exclude" those transmitters from its initial, routine environmental evaluation

requirement. The Commission explained that its "categorical exclusion rules were designed to

minimize the burden on carriers by instituting thresholds in terms of power and accessibility

(e.g., rooftop vs. non-rooftop) that will result in routine evaluation only in situations where the

41 Notice at ~ 144.

51 Second Order at ~ 40. Similar findings have been made by states and localities. See Letter
from Larry Kirchner, Principal Environmental Health Specialist, Seattle-King County
Department ofPublic Health, to Marilyn Cox, Sections Supervisor, King County Department of
Developmental and Environmental Services, February 11, 1997, at 2; attached hereto as Exhibit
1 (explaining that the Health Department would no longer review electromagnetic radiation
reports for personal wireless facilities because review of hundreds ofreports over the past five or
six years did not find any of these proposed facilities "even remotely close to the Maximum
Permissible Exposure standard of the FCC and our local codes").
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potential for exposure in excess of [its] limits is significant."6/

In contrast, under the Commission's second proposal, if a state or locality requests "a

demonstration of compliance," wireless carriers would, in essence, have to perform a routine

evaluation for categorically excluded facilities. Without performing this evaluation, a wireless

carrier could not provide a requesting state or locality with a statement or explanation as to how

it determined that the transmitting facility will comply with the Commission's guidelines or the

actual values for predicted exposure. Even though the Commission found that the administrative

burden of performing a routine evaluation for categorically excluded facilities exc\;;,e-ds me

potential benefits, the Commission now proposes to permit state and local authorities to require

such an evaluation, without providing any basis for doing so.

lt makes no sense to exempt categorically excluded facilities from evaluation under

federal law and yet create a back door for states and localities to demand routine evaluation. In

fact the Commission's second proposal would provide states and localities with more

information than is provided to the Commission, the agency charged with implementing and

administering the RF rules. This is especially troubling given the statute's explicit prohibition on

state and local regulations that are based on RF emissions. The Commission has exclusive

jurisdiction to regulate on the basis of RF emissions, but if it adopted its second proposal, the

Commission would effectively cede that authority to the states. This would result in a myriad of

conflicting regulations for no apparent purpose and in direct conflict with its statutory

obligations.7
/

6/ Id. at ~ 52. See also id. at ~ 47 (rejecting proposals to narrow the categorical exclusion rules
so that more transmitting facilities are subject to routine environmental evaluation or to require
applicants to provide informational material to nearby residents, schools, and hospitals); Notice
at ~ 142 (recognizing that because categorically excluded facilities "are extremely unlikely to
cause routine exposure that exceeds the guidelines," applicants for such facilities are not required
to perform any emissions evaluations).

7/ Many such regulations have been enacted since the Commission issued its initial RF
guidelines in August 1996, and countless others are pending. See,~, Farmington Hills, Mich.,
Ordinance C-12-97, § 7 (July 15, 1997) (requiring semi-annual reports on RF emissions for every
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The Commission instead should adopt its first proposal, which would permit state and

local authorities to request a certification that the categorically excluded facility is in compliance

with federal rules. Such a certification could include a description of the height or power criteria

that render the facility categorically excluded. States and localities should not be permitted to

request certifications on a timetable different than that required by the Commission. Because the

Commission only requires RF evaluations when renewal, modification or initial license

applications are filed, allowing states and localities to demand certifications on, for instance, a

yearly or monthly basis would be unnecessarily burdensome.

With regard to facilities that are not categorically excluded, the Commission should

explicitly hold that states and localities may request only the information that is actually

submitted to the Commission as part of the licensing process. In these situations, the license

application must contain a statement confirming that the proposed facility will not expose

workers or the general public to emissions that exceed the guidelines. Unless specifically

requested by the Commission, licensees do not need to submit technical information showing the

basis for this statement. Where the facility will expose workers or the general public to

emissions that exceed the guidelines, the applicant must prepare an environmental assessment

and file it with the Commission for its review. States should not be able to request any more

information than the Commission has requested. In addition, as noted above with regard to

categorically excluded facilities, states and localities should only be permitted to demand

certifications or other demonstrations of compliance at the same time the Commission requests

(continued from previous page)
tower or antenna and annual inspections by City to ensure compliance with federal guidelines
and authorizing City to recover all its costs from providers); Simi Valley, Cal., Ordinance No.
875, § 9-12303(i) (Oct. 28, 1996) (requiring annual report on cumulative field measurements of
RF power densities on all antennas and annual submission of technical data sheets on all
facilities and associated FCC licenses, plus resubmission upon modification); San Juan County,
Wash., Ordinance No. 8-1997 (Sept. 3, 1997) (requiring annual submissions ofexisting
measurements and maximum projections for RF radiation from facilities, conforming with
County's testing protocol and certified by independent RF engineer qualified by County). These
ordinances are attached hereto as Exhibit 2.
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such information.

II. The Commission Should Act Expeditiously on Petitions Filed by Wireless Carriers
Under Section 332(c)(7)(B)(v)

AT&T agrees that procedures should be developed to allow parties adversely affected by

state and local regulations impermissibly based on RF emissions to petition for and receive relief

expeditiously. The Commission should establish criteria upon which such petitions will be

evaluated, as it has proposed to do with regard to tower siting moratoria.8I If the Commission

does not adopt procedures to act quickly in instances where states"ilT,.d localities are regulating

based on RF emissions, the Commission's processes will be used to delay indefinitely tower

siting and modification requests.91 Even if a state or local decision is not based explicitly on RF

emissions, the Commission should scrutinize the record carefully for evidence that RF emissions

actually provided a basis for the decision. 10
/

Moreover, where a carrier provides clear evidence that a state or locality's regulations,

actions, or failure to approve siting or modification requests were based in whole or in part on RF

emissions, the Commission should preempt immediately without a lengthy comment period. The

Commission should also adopt its proposed rebuttable presumption that personal wireless

8/ Supplemental Pleading Cycle Established for Comments on Petition for Declaratory Ruling
of the Cellular Telecommunications Industry Association, Public Notice FCC 97-264 (reI. July
28, 1997).

9/ The need for clear preemption of state and local RF regulations is highlighted by ordinances
like that recently adopted by Fountain, Colorado, which requires providers to respond to any
written complaint regarding RF emissions with a report on compliance with federal standards.
Even where the provider demonstrates that the facility complies with federal standards, a similar
complaint may be filed again the following year, essentially providing for an annual challenge to
its facilities by any interested parties, including individuals. Fountain, Colo., Ordinance No.
17.19.040, § 2(E) (March 25, 1997).

10/ See H.R. Conf. Rep. No. 104-458, at 208 (1996) (stating that State and local regulations may
not be based "directly or indirectly" on the environmental effects ofRF emissions) (emphasis
added).
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facilities comply with its RF emissions guidelines. I II The burden should not be on carriers to do

anything more than required by federal law to prove compliance.

The Commission should also limit participation in these proceedings to the state or

locality that took the complained of action and the aggrieved carrier or carriers. Public interest

groups and citizens will have the opportunity to participate in the state or local proceedings and it

is unnecessary to open the Commission proceeding to such parties. Indeed, given that the focus

of the Commission proceedings should be entirely fact-based, i.e., whether the state or local

authority acted on the basis of RF emissions or whether the carrier is in compliance with federal

RF guidelines, third parties would have nothing to add and would significantly delay the

decision-making process.

Finally, the Commission has authority under Section 332(c)(7)(B)(v) to preempt the

efforts of private entities, such as homeowner associations and private land covenants, to limit

the siting or modification of personal wireless service facilities based on RF emissions. 121

Homeowner associations are not merely private actors, but rather often perform quasi-

governmental functions. Where homeowner associations attempt to regulate personal wireless

facilities, they are engaging in public functions and should be treated as state actors. 131 The

enforcement of homeowner association covenants has been held to be state action,141 and the

limitation on states' and localities' authority to make facilities siting decisions based on RF

emissions should therefore apply to these entities as well.

111 Notice at ~ 151.

121 Id. at ~ 141.

131 See Medical Institute of Minnesota v. National Association of Trade and Technical Schools,
817 F.2d 1310, 1312 (8th Cir. 1987) (describing the "public function" test for state action).

141 Shelley v. Kraemer, 334 U.S. I, 19-20 (1948). See also Mayers v. Ridley, 465 F.2d 630
(D.C. Cir. 1972) (per curiam) (permitting challenge by homeowners of racially restrictive
covenants to proceed).
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CONCLUSION

In the Telecommunications Act of 1996, Congress expressly preempted state and local

actions regarding the siting of wireless facilities that are based directly or indirectly on the

environmental effects of RF emissions to the extent those facilities comply with the

Commission's RF guidelines. While AT&T supports the Commission's efforts to ensure that

parties adversely affected by such regulations are able to petition for and receive relief

expeditiously, the Commission must be careful that the guidelines and procedures it adopts do

not undermine the relief granted to c:rvlRS providers by Congress. For this reason, AT&T

strongly urges the Commission not to permit states and localities to demand demonstrations from

licensees of categorically excluded facilities beyond a written certification that such facilities are

in compliance with federal regulations.

Respectfully submitted,

AT&T WIRELESS SERVICES, INC.

Howard J. Symons
Sara F. Seidman
Michelle M. Mundt
Mintz, Levin, Cohn, Ferris, Glovsky

and Popeo, P.C.
701 Pennsylvania Avenue, N.W.
Suite 900
Washington, D.C. 20004
202/434-7300

Of Counsel

October 9, 1997

DCDOCS: 116418.1 (2ht%OI!.doc)
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202/223-9222
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Seattle-King CoUDtr Departmea~ or PubUc Health
Alonzo L. Plough. Ph.D.• MPH- Director

Februm:v II. 1997

Marl1yn Cox, Sections SupoMsor
Land Usc plmaJng 8nd SEPA
KJD! County DOES
3600 .. 136th Plaoe Southeast
Bellevue, WA ,98006-1400

.-

•

Re: Procedural Changes of the Health Department Conceruillg the Review of
Personal Wireless Service Facility Permits

We wanted to advise you ofaprocedural cbaDao in the Health DoPartmeat's review ofNon
ionJz:iDg Electromagnetic RAdiation (NIBR.)~ usoeiated withpsnonal wir,less service
facIlity pe:tb1lt eppUcations. Ow'revised procedure dc1cecs the roquin::mcut for Health
Department review ofthese speci.flcNIER. tepo11S. This is in support ofyour Ianuary 6, 1997
memo to Tom McDonald concem1ng a simllIr"procedut8l change'· on your part. The frequency
ranges covered by our revision are:' '

• 800·900 Megahertz tMIh) 'wbich includes the foUowina personal wireless service
facilities:

cd1uIar PhOne Sitc::slBase Stations
800 MHzRadio Sites ,
Bnhanoed SpecjaJlzed Mobile RadIo (BSMR) Sites
Other uses such ai Pagers

• 1800.~OOMHz Pc:rsoual Communleatioas Systems (pcs).' Inaddition, the FCC is
eonsldering the expauion ofPCS trequmc1es to 2300 MHz.

The Health Depanment iJ adopting this procedural cbanie In~nse to these primary tlndings:

1. lhcFCC has proompted Itato aad local pvar;amcnts from repJedag pensona1 wireless
service fi.eilities on'the bals of~8§1dIo/radlo~My.",166iotIL, This
is stipulated in47CFRPaIt 1(Praotioe 8Dd Procedure), 1.1307(bX4)(fh")(e) which states:

~o state or local aovcmmem or IaItrumamality tberaofmay regulate the
l'tacem.ent, construcdon aDd mocUfleat101l ofpenoaal wireless service
facUlties on the basis oftbo cnViromn=a1 effects ofradlo frequency
emissions to the extent that such faciUdCl comply with tho regulations

£.l1viroameatal Health DlvlsloD Room 101 SmIth Tower SeanJ.e.. Wasbin&ton 98104 (106) 296-4722

..

EXHIBIT 1



Mari1ynCox
Febnuuy 11. 1991
Page 2

contained in this chapter conceming environmental e1fects ofsuch
cmlssions."

2. We do not see them as a threat to public health.. lbfs is based on·our oqolDg review
ofthe literature raprding the frequencies used and low power output ofpersonaI
wireless senice fac1Uties. .

3. We have reviewed hund%eds ofNIBR reports associated with personal~css sc:rvlce
facilities since the Radio Frequency Codes were established inS~e (1rot) ard King
County (199I). Our reviews did not find any ofthese proposed facilities even. remotely
closc to the Maxlmum-Permirmble Exposure (M:PB) stmdard ofthc FCC and our local
codes.

However, at the present time, the Health Department will maintain its review ofother radio
frequency broadcast facilities, such as AM and FM Radio and Television broadcast systems.

Ifyou have any questions about this procedural change. please call Wally Swofford at 296-4784•

.Jl'1c=ly. Kv.cL
~ 'or. Principal BnvlEoIimental Health Specialist.~e:tal Health Division .

WS:ma

00: Carl Osaki. Chic( Br1viroDmeata1 Health Division
Willy Swofford. Ch~c8l/PhyS1ca1 Hamds Propam Supcrvisor
Roman Welyozko; Code EnfOl'CemCl1t Coordinator .
Made Carey, Land Use Services Dlvisicm Manager. DOES
K.aren Shart:t. PcrmitsISEPA Planuer. DOES
Anae1icaVe1aq~ Land Use Services pl8Dner. DDES



b)

The base of t~e tower sball haYe a ainidPm 8etbaek
of 500 feet to .lIf tat liDe lacateo iu 1111 •• ~.
l1li1 RP O.f SP-l Cliatxict e.D4 tllo ~oveJ' is lac:atea ia
a I.. 26, CS 1 IRQ or LI-~ ~st~ict.

Every eelecOIIIAlUuiC'atioll8 p~o9ic1er with liits. locat:e4 ill
~a~iDgtgu Hilla &bQl1 prov l00 ~ City wlt~ a DeDi-.a~ual ~epgr~

diSC:l~.iDg t1l8 racUo fJ:'~ EldIis.ioz:r.s of Gaeb TlHfe~ O~ ~teotla

:I.~ bafil witA~ thO ~it:y. &DO .eq;uirfil amwal illIJpectiou of rec1io
f:r:eq1le=7 8I1BIii.CJlB of eadl such Towel' Or' bteaaa __ t:he e£.tl' to
iccuwe t.bt t~ -N bciJlg gpcxatea·wltb1A the r~i~s af t:be
'Telec....u.i.e.~:i.oMAct; of 1996. 'ftwt Ci~7 ~h.ll dtA~ge a fee for
the _.u.a1 inapec'tioll ~o cavas:: i~. cost.s.

Farmington Hills, MI
Ordinance C-12-97

Ses;t.iPR Ii-fig,. B'FistiM s:.1l-111'r~.. _

11\ odeX' -to pSOIIIDtO the eo..loeatiaB of &rIteaue u4 letllsee the
Q"'~ of· t:.euers ill tile Cl~. 8 call.ul.~ '1"0W8~ tOd..tiDg a-t tblil
date of the 8aap~igp o~ 0r51aaace C~1Z-97 o~ .~~~~lr~~

ill eaa~ol2lBQCe .i~ t::he .01l~ZIliI ~t.~ ~ be -=eplaCBCI V1~h the
revi.. Ul4 OPPEQ"'B1 gf the Pl.DJJlag Co_ioaicni. p~:!4ec1, ..ever,

a) The pu~pose Qf 1:be ~epl.cc.eJat 1:$ to pe~lIit Us
C::Q...lgcatig~ Of anterma- 6f aaaitioaat pro'W'Ulera ~

'The .ax11'11L111l b81VII:t of tbe tower; sb;all GOt: ~~. 120
£aet raollSu~e6 frOD Ule g~aae at; the b4llse of tbe
to"en: .

e) ".rbe :tepla~t tower 5ul1 be eUbject tD section
34-560.

I
IIa

i
"":z! section'.

I Cel1ula% TQW8ES and CBl1~la~ AD~eDhae .-.r be 10Gated ~PD~ C~tya aMDSd prQP8S'U rqBtCllea& of itZJ zmUDa 4iatric:t: c;l.lIsiflca'tiofl
6 8\1bieet ta t.be area.. height ad. setback tequiremen1:S appliclDle to
! all e~fte~ sucb fac~lities.

l &oetiRI!. ]'.
;
oC'•::
I
i
I

Dery. telec~DiC::ilti.au provider vit.h site. lee.t:~ in
PadiDVbllll Hills ••_11 att_a ilD a lUlUa 1 _tlqg.. each 3"lI.r.'T~
w1~h t.be CitF a4m1a1st.ration to il4yise tile City of ~e1;, CU~l:l!DI'It

. a. fu~tU. De"'. UIIII JlaM. cla_nll8l. of tee!ulolau,· 'Ina poa.il:Jle
DQdleicatiDBI of tb81~ syatem& la Far.m1Dgton Hills. Tb8 puxpose
of ~he~e ~eti~,. shall be to fo.ter ~ better Uftderst.adiDg a~ ~he
ne&\'S. Dt! ~JIa l=\1s..t::~.. ~bEs CDaCe:rA8 af the CU~7...D4 prGGlGte a
..~~.~~y be..£1clel WOX~~i rel.~ioD5hip bc~ ~bB two ~a G~4.~
i:g bet~.J: ser'O'Ei t:be COftbuni.t,y.
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Simi Valley, CA
Ordinance No. 875
Section 9-1. 2303 24

ORO. NO..875

all amendmenrs, authorizing the Applicant. affiliate. or person to act as a wireless

teleCommunications provider or wireless telecommunications carrier providing

wireless telecommunications services.

(h) On-site Generators/Noise Scudv. Wireless telecommunications facilities utilizing

generators as a backup power sourCe shall enclose the generator in an accessory

building/strUcture surrounded by a wall or fencing. OperatOrs of wireless

telecommunications facilities shall proVide field measurements of noise levels upon iriitial

installation of equipment and maintain equipment in accordauce with the noise level

standards contained in tbe City of Simi Valley's General Plan, Noise Element. Table

10.1.

(i) Equipment Maimenance, Health Concerns, and Reporting Reg,uirements

(1) Wireless telecommunications carriers and providers shall submit a report to the

Cit}'. annually, which provides cumulative field measurements of radio frequency

(EMF) power densities on all of theiramennas in the City. The report shall

quantify the EMF emissions and compare the results with current A..'lSI and

Federal Communications Commission regulations and standards. Wireless

telecommunications carriers and providers shall ensure continuous compliance

with federal and state requirements regarding EMF ~~isSions.l.
. ;

(2) Wireless telecommunications carriers and providers shall submit a report to the

City. annually. which provides current Technical Data Sheets on all wireless

telecommunications facilities located in the City and their associated FCC

licenses, with any amendments thereto, and certifying their continued operation

or date of cessation. If changes to either the Technical Data Sheet(s) or FCC

license(s) occur before the annual report is due. copies of the amended Technical

Dara Sheet(s) and/or FCC license(s) shall be provided to the City upon

modification.

(3) All wireless telecommunications facilities which have had a lapse of entitlement

in accordance with the provisions of Simi Valley Municipal Code Section 9

1. 1104(d) , shall be removed by wireless telecommunications carriers and

providers within thirty (30) days of receiving nOtice of said lapse from the City.

-10- EXHIBIT 2
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